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THE FIVE
THINGS
YOU SHOULD
THINK ABOUT
I F...
you're recruiting

~
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The Bigger Picture

Do your policies and
practices protect the
business from potential
discrimination claims?

we need to talk about ...

Recruitment and how to
avoid discrimbtation claims
Recent research has shown that recruitment processes are often heavily skewed by
unconscious bias from those carrying out job interviews - and many tend to hire people who
share similar traits to their own Olivia Fitzer, a solicitor in the Employment team at Bath law
firm Withy King, explains why this poses a risk to employers.
recent report by the HR professionals ' body, the CIPD ,
entitled "A Head for Hiring:
The Behavioural Science of
Recruitment", shows that employers
often use their first impressions of a job
candidate to assess whether they are
likely to be a good fit. It also shows that
they are more likely to select people
whose experience, skill set, personality
and even hobbies, closely mirror their
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Provide training
All managers should be trained on
preventin g discrimination in the
workplace generally_ When it
comes to the recruitment process,
you should also give the managers
making the decisions some
guidance on how to carry out an
appropriate interview, includin g
avoidin g potentially discriminatory
questions_

Involve more than one
person in the decisionmaking process

OWIL

Recruiting the right people is fundamental to the success of many businesses which is why it is so important to
get it right. It is worrying to think that a
significant proportion of recruitment
decisions are based on gut instinct
rather than more scientific methods.
Identifying the right person for the
role, the team and the business can be
difficult for seasoned HR professionals
let alone managers and directors who
may not have had much training in this
area.
This latest report from the CIPD is
worrying because it shows that many
businesses' recruitment practices are
leaving them expo sed - and they may
not even end up with the best p erson for
the job.
Recruitment from a legal p ersp ective
can be quite challenging particularly
because there is no one piece of legislation sp ecifically about recruitment processes. There is, however, a significant
amount of employment legislation,
particularly in relation to dis crimination, wh ich is relevant to the recruitm ent process, from how to word your
ad vertisements and application form s
to selection and assessm ent criteria and
interviewing procedures, so businesses
can't really afford to wing it.
Which ever recruitment practices
your business u ses, it is imperative that
you comply with the anti -discrimination laws (set out in the Equality Act)
which p rohibit discrimination on
grounds of age, disability, gender reas signment, marital status, pregnancy
and m aternity, race, religio us beliefs,
sex, and sexual orientation.
It is important to understand that
employers are vicario usly liable for any
discriminatory behaviour of their em ployees in recr uitment practices unless

Make sure that you have the right
policies and practices in place to
protect the business from the
possibility of a discrimination claim
before you start recruiting_ Your
Equal Opportunities pol icy should
make it clear to all staff, including
managers with hiring
responsibilities, that decisions will
not be made based on any of the
protected characteristics (set out
left)_

Wherever possible, have more than
one person involved in recruitment
decisions_ This can help to reduce
the chance of one individual's bias
prejudicin g an applicant's chances
of being selected_ For example, you
could have each interviewer assess
the applicant separately, before
agreeing on a joint mark_

Keep a record

the 'reasonable step s d efence' is establish ed.
This defen ce will at least require a
business to h ave a well-est ablish ed
Equal Opportunities Policy. Thankfully,
recruitment discrimination claim s continue to be a rarity. However, a job
applicant allegin g discrimination in an
Employment Tribunal claim m ay be
able to obtain copies of the documents
relating to a recruitment process including anonymised information abo ut
other candidates.
As far as discriminatory recruitment
claims are con cern ed, the m ost litigious
issu e is disability discrimination. Althou gh question s abo ut the h ealth of
jo b applicants are n ot p ermitted before
the conditional j ob offer is m ad e, it is
p ermissible to send the applicant a
h ealth questionnaire and invite the applicant t o a m edical after the conditional jo b offer has b een m ade. The

legal difficulty is that if the questionn aire or medical identify serious h ealth
issues affecting the suitability of the
candidate then there is a risk of a
disability discrimination claim if the job
offer is then withdrawu
The d efinition of disability is quite
wide and includes a number of m ed ical
conditions that you would not automatically consider to be d efined as a
disability. Sp ecifically the d efinition is
all those who have n ow (or h ave had in
the p ast) a physical or mental condition
h aving a lon g term (more than 12

months) and substantial effect on their
ability to carr y out d ay to d ay activities,
disregarding the effect of medicatiou If
the candidat e is a disabled p erson then
the employer h as a duty to m ake 'reasonable adjustments' to the working environment to enable the applicant to do
the job. If the job offer to a disabled
applicant is withdrawn unreasonably or
if the employer withdraws the job offer
when reasonable adjustments could
have b een m ad e then the applicant is
likely t o succeed in a discrimination
claim at the Employment Tribunal.

Olivia Fitzer is a solicitor in Withy King's busy
Employment team. For advice on any employment
issue or information about Withy King's
forthcoming employment law seminars, please
contact Olivia on 01225 7301 00 or email
olivia.fitzer@withyking.co.u k

You may choose not to recruit the
applicant who looks the best on
paper_ That's fine - but make sure
that you can ju stify your dec isions_
This w ill be important if you do
need to defend a disc rimination
claim fro m an unsuccess ful
applicant You should keep all
information relatin g to th e
recruitm ent process, such as
interviewing and shortlisting notes,
so that you can provide evid ence to
support th e decisions if you need
to_

Make sure employment
contracts are up-to-date
on ce you 've found the ideal
ca ndidate and hav e offered them
the job, you will need to issue th em
with an employment contract You
should get your stand ard contracts
reviewed regularly, to ensure that
they are up-to-date w ith th e
frequ ent changes in employment
law and th at th ey offer th e best
protecti on for th e busin ess_

